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Washington,D.C. 20554

Re: NoticeofEr Parte
In theMatterofSection272(f)(1)SunsetoftheBOC SeparateAffiliate
And RelatedRequirements.WC DocketNo. 02-112

DearMs. Dortch:

On Tuesday,December3, 2002, Robert Quinn, Jr. and the undersignedof
AT&T Corp., and David Lawson,outsidecounselfor AT&T Corp., metwith Matthew
Brill of CommissionerAbernathy’sofficeto discussthe issuesin theabovecaptioned-
proceedingrelating to the sunsetof the requirementsof section 272. The views
expressedduring the meeting were consistentwith AT&T’s comments and reply
commentsfiled in theproceeding.AT&T alsouseda handoutatthemeeting,which is
attachedto this letter.

Section 272 was expressly designed by Congress to limit the BOCs’
demonstratedability to usetheir enduring market powerto harm their interLATA
rivals from the dateof BOC entry into the interLATA market — at which time local
marketshavebeendeterminedmerelyto beopento potential competition— until the
local marketsactually becomecompetitiveand market forces provide an effective
substitutefor the stateand federaloversightenabledby theaccounting,auditand other
section 272 safeguardssubjectto the sunset provision. As the Commissionhas
repeatedlyrecognized,and asthe statecommissionshaveuniformly stressedin their
comments,the section272 accounting,audit and separationrequirementsare essential
tools for the detectionand deterrenceof discriminationand cost misallocationin the
critical periodaftersection271 authorizationbut beforetheBOC’s local marketpower
dissipates. In particular, these tools provide the transparencyneededto measure
compliancewith nondiscriminationand other conductrequirements. And there is
overwhelmingand essentiallyundisputedevidencein therecordofthis proceedingthat
theBOCs — evenyearsaftertheyreceiveauthorizationundersection271 to offer in-
region, interLATA services— continueto dominateandmaintainmarketpowerin local
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markets. In particular,the statecommissionsin NewYork andTexashavefound that
theBOCsin thosestatesretaindominanceovercritical localservicesusedin providing
interLATA services — and have determined that it is prematureto allow the
requirementsofsection272to sunset.

It is likewiseclearthat thereis absolutelyno merit to theBOCs’ theorythat the
requirementsofsection272sunseton a“region-wide” basis(e.g.,thattherequirements
for everyVerizonBOC would sunsetimmediatelyoncetheyareallowedto sunsetfor
Verizon-NewYork). This frivolous interpretationof the Act would rendersection
272’srequirementsmootfor many stateswheresection271 authorizationshaveyetto
beobtained(or evensought). And asexplainedfully in AT&T’s reply comments,the
text, structureandpurposesof theAct all makeclearthat any sunsetnecessarilymust
apply only on a state-by-statebasis (i.e., in 2005 for Verizon-Virginia, which the
Commissionauthorizedto providein-regioninterLATA servicesearlierthis year).

The most pressing issue is therefore the application of the section 272
safeguards in New York, wherethe requirementsof section272 would sunseton
January4, 2003 unlesstheCommissiondeclaresotherwiseby rule or order.’ AT&T
submitsthatthereis no reasonedbasison therecordin this proceeding— includingthe
New York PSC’s finding that Verizon retains overwhelmingmarket power in the
provision of special accessservices even in Manhattan, the areawith the most
competition— to allow the section272 safeguardsto sunsetin New York. Indeed,the
record providesamplesupport for a final Commissiondecisionthat the safeguards
should continueto apply in New York for an additional threeyears (or at leastuntil
anotherbiennialaudit is completed).At aminimum,however,theCommissionshould
issuean order temporarilyextendingthe operationof the section272 safeguardsin
New Yorkto allow theCommissionthoroughlyto reviewtheevidencethatthe section
272 safeguardsremainnecessaryin NewYork for someperiodbeyond3 years.2 Given
the essentiallyundisputedevidencethat VerizonmaintainsmarketpowerinNew York,
thefindingsoftheNYPSCthatVerizonremainsdominantthroughoutNew York State
in theprovisionof accessservices,andthe NYPSC’sview that it would bepremature
to sunsetthe section272 requirementsbecauseVerizonhasnot informedtheNYPSC
that it intendsto abandonits separateaffiliate structure,suchan interim orderwould
plainly besupportedby therecordin this proceeding.

1 TheCommissionorderactingon Verizon’ssection271 applicationfor NewYork wasadoptedon
December22, 1999,but theCommissiondidnotmakethatordereffectiveuntil January3, 2000. See
ApplicationbyBellAtlanticNewYork, 15 FCCRcd. 3953,¶458 (1999). Accordingly,Verizonwasnot
“authorized” to providein-regioninterLATA servicesinNewYork until January3, 2000,andsection
272(f)(1)makesclearthatthesection272requirementswill sunsetno earlierthan“3 yearsafterthe
date” theBOCis “authorized”pursuantto section271. 47 U.S.C.§ 272(f)(1).
2 Giventhe significantandpro-competitivepurposesof section272andtherecordevidencein this case
showingthatVerizonmaintainsmarketpowerinNewYork, the Commissionwouldplainly bejustified
in enteringaninterimorderextendingthesection272 requirementsinNewYork, whileit continuesto
considerthepropertimingfor themoregenerallyapplicablesunsetof section272requirements.See,
e.g.,MCI Telecomm.Corp. v. FCC,750 F.2d135, 140(D.C. Cir. 1984) (“substantialdeferenceby
courtsis accordedto anagencywhentheissueconcernsinterimrelief’); Wellfordv.Ruckeishaus,439
F.2d598, 601(D.C. Cir. 1971) (same);cf CompTelv. FCC, 87 F.3d522,531 (D.C. Cir. 1996) (“The
properjudicial responseto aninterimrule is. . . to reviewit with theunderstandingthattheagencymay
reasonablylimit its commitmentof resourcesto refiningarulewith ashortlife expectancy”).Moreover,
thetextof section272(f)(1) is clearthattheCommissionmayacteitherby “rule or order,” whichmakes
clearthattheCommissionis authorizedto extendthesection272requirementsfor particularBOCs.
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Theonecoursethat plainly would bebotharbitrary andirresponsibleis for the
Commissionto do nothingand allow thesection272 protectionsto sunsetinNewYork
without evenaddressingthe argumentsandevidencesubmittedby statecommissions
and others. The Commissionhaspreviously recognizedthat the only appropriate
responseto competingargumentsthat one of the Act’s separateaffiliate requirements
should or shouldnot sunsetis to issuean orderthat decidesthe issueonewayor the
other and explainsthe basisfor that decision. Thus, in 2000, whenthe section272
safeguardsregardingtheBOCs’ provisionofinterLATA informationservicesweredue
to expire, the Commissionissuedapublic noticein responseto a petition filed by an
interestedparty, solicitedpublic comment,and, afterconsiderationofthosecomments,
issued an order determining that those section 272 safeguardsshould expire.3

Likewise, in this case, the Commission— having issued a notice setting forth its
tentative positions and soliciting comments on the sunset of other section 272
safeguards— should issue an order that resolvesthe sunset issues(at least on the
interim basis described above) and that fully explains the reasoning for its
determination.

Indeed,giventhe full recordthat hasbeendevelopedin this proceedingand the
importanceof the issue, it would violate basicpreceptsof administrativelaw for the
Commissionto do nothingandallow thesection272protectionsto expire in NewYork
without addressingthe argumentsthat theaccounting,audit, andstructural safeguards
in section272 are still vital to detectingand preventingthe anticompetitiveconduct
that, by virtue ofVerizon’s ongoingmarketpowerin New York, is certainto harmthe
heretoforerobustly competitive interLATA marketsin that State. Thus, it is well-
establishedthat an agencyactsarbitrarily andunlawfully if it doesnot “give reasoned
responsesto all significant comments.”4 And evenwhere anagencyhasdiscretionin
determiningto issueor extenda rule, “an agency’sfailure to cogentlyexplainwhy it
has exercisedits discretion in a given manner renders its decision arbitrary and
capricious.”5 In particular, the D.C. Circuit has determinedthat where an agency
issuesa public notice requestingcommenton an issue,but then later terminatesthe
docketand decidesnot to actat all, the agencyremains“oblige[d} . . . to considerthe
commentsit received,and to articulatea reasonedexplanation” and a “satisfactory
explanation for its termination of [the] docket.”6 In the circumstancesof this
proceeding,theseadministrativelaw principlesprecludetheCommissionfrom simply
allowing the section272 safeguardsto sunsetwithout issuing an order addressingthe
recordin this proceeding.

For the reasonsstated above, the Commission should promulgate a rule
extendingthe section272safeguardsfor all BOCsfor at leastanotherthreeyears,or, at

~SeeRequestFor ExtensionoftheSunsetDateoftheStructural,Nondiscrimination,andOther
BehavioralSafeguardsGoverningBOCProvisionofln-Region,InterLATAInformationServices,15
FCCRcd.3267 (2000).
4lnternationalFabricareInst. v. EPA,972F.2d384,389 (D.C. Cir. 1992);seeMotor VehiclesManu.
Ass’nv. StateFarm MutualAuto.Ins. Co.,463U.S.29, 43 (1983);AppalachianPowerCo. v. EPA,249
F.3d1032,1059 (D.C. Cir. 2001)(it is arbitraryandcapriciouswhereanagencyfails “to respondto
specificchallengesthataresufficiently centraltoits decision”).
5lnternationalLadies’GarmentWorkersUnion v. Donovan,722F.2d795, 815(D.C. Cir. 1983).
6 WilliamsNatural GasCo. v. FERC,872F.2d438,450 (D.C. Cir. 1989);seeid. (“theagency,
havingexpressed[]tentativeviewsandhavingsolicitedcommentsontheissue,wasnot free to
terminatetherulemakingfor noreasonwhatsoever”).
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a minimum, issuean interim order extendingthosesafeguardsin New York pending
the Commission’spromulgationof afinal rule applicableto all BOCs.

Oneelectroniccopy of this Notice is being submittedto the Secretaryof the
FCCin accordancewith Section1.1206ofthe Commission’srules.

Sincerely,

Enclosures

cc: C. Libertelli
M. Brill
D. Gonzales
J. Goldstein
E. Einhom
W. Maher
C. Mattey
M. Carey
T. Navin
C. Pabo
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Summary
• BOCs Asking for RemovalofAccounting,
Affiliate Transaction SafeguardsWhen Other
AgenciesStrengthening SuchProtections

• BOCs Retain Market Power, DominanceEven
Years After 271 Authorization (NY, Tex.)

• BOCs Have IncentivesAnd Demonstrated
Ability To Discriminate and Misallocate Costs

• § 272 Is A Unique Enforcement Tool That
Provides Transparency (PUCs Want To Retain)
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BOCs Have Greater IncentivesAnd
Ability To Harm InterLATA Market
“Fundamental Postulate” Of Telecommunications
Law Is That LECs Have “Both The Incentive And
Ability To Discriminate Against Competitors”

• BOCs Have Long History Of Discrimination,
Accounting Gimmicks To Favor Affiliates

OnceLD Authorization Provided, BOCs’
Incentives To Prefer Its LD Affiliate And Harm
New InterLATA Rivals BecomeMuch Stronger

JAT&T
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§ 272 Is A Critical
Pro-Competitive Tool

• § 272 of “Crucial Importance” To PreserveA
“Level Playing Field” in interLATA Market

• CongressDesignedSection272 To Apply
After 271 Entry, Until BOC DominanceOf
Local Markets Ceases

• Intended To DetectAnd Help To Prohibit
BOCs’ Ability To Discriminate, RaiseRivals’
Costs

)AT&T
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BOCs Dominate Local Markets

• Even In NewYork, 3 YearsAfter LD Entry,
Verizon Has Market Power In Local Services

• Particularly In SpecialAccess,Key LD Input
NYPSC: Verizon “Continues To Dominate”

• SBC Controls Local Market In Texas; Other
States(Okla./Kan.) Lag Even Farther Behind

• Overwhelming EvidenceThat It TakesMore
Than 3 Years For Full Competition To Develop

• BOCs Able To Discriminate, Cross-Subsidize
~ ,%AT&T



§ 272: Practical Enforcement Tool

• As StatePUCs Confirm, § 272Provides
Transparency Of Accounting, Affiliate
Transactions, PerformanceMeasures

• No Way To DiscoverBOC Violations Absent
Structural, Accounting Safeguards

— E.g., Identifying Cost/RevenueData “Critical” To RateReview(Pa. PUC)
— SBC/AmeritechMerger Order¶~J206, 211, 220,260(Useof SeparateAffiliate For

Advanced Services“will mitigate substantial risk ofdiscrimination”)

• Other Tools Not As Effective
— Audits Have Yet To Be ConductedProperly (DespiteInadequacies,Material

Violations Still Uncovered)
— LEC Mergers Have ReducedBenchmarking, Hindering Regulators



CostsOf Compliance Small

• BOCs’ Claims Of High ComplianceCosts
Have Never BeenSubstantiated

— Verizon Data On OI&M CostsWithheld

• Structural SeparationUsedIn Mergers As
Cost-EffectiveMethod To PoliceMisconduct

• ‘SafeguardsEaseEnforcementActions

• LessCostly Than Other Remedies

• Has Not Hindered BOC Entry in LD

)AT&T
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Ample Evidence Of

BOC Misconduct

• SpecialAccessPerformanceIs
Discriminatory And RatesAre Excessive

— NYPSCReport: “below.. . acceptablequality” and Verizon “treats other
carrierslessfavorably” Audit found similar problems

— AT&T hasshownthat BOC on-time performance decreasingover time

• Ability To Manipulate PlC Process

• CostMisallocation: EvidenceofPrice
Squeezes,Unlawful Affiliate Transfers

— California Audit: Joint Marketing “clearly demonstratescross-

subsidization;” Affiliate obtain free accessto BOC databases
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Conclusions

• Extend § 272RequirementsForAt LeastAn
Additional 3 Years

• Retain OI&M Rules
— sharing ofthese“core functions” would create“substantial opportunities” for

costmisallocation and “inevitably” result in discriminatory treatment (Non-
Accounting SafeguardsOrder)

• BOC “Regional” SunsetTheory Has No
Statutory Basis

• Improve Audits, 272 Enforcement

~AT&TJ

___________________________________________ - Il~TT ~ ~- ‘


